UNIVERSITY OF NEW ENGLAND 


University of NAME: 
New England 
STUDENT NUMBER: 


UNIT CODE: LAW320 

PAPER TITLE: Professional Conduct 

PAPER NUMBER: First and Only 

DATE: Wednesday 10 October 2018 TIME: 9:15AM TO 11:30 AM 
TIME ALLOWED: = 2 hours and 15 minutes 

NUMBER OF PAGES IN PAPER: — FOUR (4) 

NUMBER OF QUESTIONS ON PAPER: _ THREE (3) 

NUMBER OF QUESTIONS TO BE ANSWERED: THREE (3) 


STATIONERY [aa 6 PAGE ANSWER BOOKS | 0 GENERAL PURPOSE ANSWER SHEET 
PER 


CANDIDATE: So GRAPH PAPER SHEETS ) 0 GEOLOGY SAMPLES 


OTHER AIDS REQUIRED: NONE 
CALCULATORS: NOT PERMITTED 


TEXTBOOKS OR NOTES: THIS IS AN OPEN BOOK EXAMINATION. ANY 
HARD COPY MATERIALS OTHER THAN UNE LIBRARY BOOKS ARE 
PERMITTED 
INSTRUCTIONS FOR CANDIDATES: 

e Candidates MAY NOT start writing until instructed to do so by the supervisor 


e Please pay attention to the announcements and read all instructions carefully before 
commencing the paper 


e Candidates MUST write their name and student number on the top of this page 


e Answer ALL THREE (3) Questions provided. Answer each question in a separate 
answer book 


e Question 1 is worth 35 marks 


e Question 2 is worth 15 marks. This question has THREE (3) parts, (a), (6) and (c). 
All parts must be answered. Each part is worth 5 marks. 


e Question 3 is worth 10 marks 

e All scenarios are based in NSW and therefore NSW rules and legislation apply 

e This examination paper MUST BE HANDED IN along with all supplied stationery. 
Failure to do so will result in the cancellation of all marks for this examination 


REMEMBER TO WRITE YOUR NAME AND STUDENT NUMBER AT THE TOP OF THIS PAGE 


THE UNIVERSITY CONSIDERS IMPROPER CONDUCT IN EXAMINATIONS TO BE A SERIOUS OFFENCE. 
PENALTIES FOR CHEATING ARE EXCLUSION FROM THE UNIVERSITY FOR ONE YEAR AND/OR CANCELLATION 
OF ANY CREDIT RECEIVED IN THE EXAMINATION FOR THAT UNIT. 


LAW320, Trimester 2 2018 
Question 1 (35 Marks) [35% of overall mark in this unit] 


You work in the office of the Legal Services Commission in New South Wales. You have 
been asked to investigate a complaint lodged in April 2018 by Pam Bennett about the 
behaviour of Robert Smith, a senior partner of an Armidale law firm. Over many years Smith 
has built up a reputation as an expert in Wills, Estates and Family Trusts, and he recently 
obtained a specialist certification from the Law Society of New South Wales with respect to 
those subject areas. 

He has many regular clients and, in particular, a number of families who own farming 
properties situated around Armidale. The Bennett family, for instance, have been represented 
by him for more than 40 years. 

The following are the details of that complaint: 

Pam advises that she retained the services of a solicitor in Tamworth in February 2018 as she 
was shocked by the issues her family encountered with her husband’s will, namely the Will of 
Peter Bennett executed in February 2015 and who died on 15 June 2017. For instance, there 
was a Clause in the Will that stated Peter’s coin collection was to be given to his friend William 
Davenport, but William was one of the witnesses of Peter’s signature on the Will — a matter 
that could potentially result in William losing this entitlement. This has been resolved, but 
Pam was very annoyed that Smith did not recognise that William should not have been a 
witness to the Will. 

Pam states that she was never happy with how the Wills were drawn. She advises that her 
husband, Peter, told Smith that he wanted his Will to reflect that all of his estate was to go to 
Pam, with the exception of the coin collection, and that Pam wanted all of her estate to go to 
him. The Wills were drawn up according to those instructions, but Pam says that this was not 
what she wanted. She wanted the bulk of her estate to go to Peter, but she wanted a piece 
of land that was in her name only to be left to her sister's son. However, she never got the 
chance to say this. In other words, she never got the chance to express her particular wishes 
to Smith without Peter being present. 

Pam also advises that she was not happy that Smith was named as executor of both Wills. In 
particular, she states that she was never told that there would be fees charged by Smith for 
administering their estates as executor. 

As executor of Peter’s will, Smith had the power to invest the funds of one bank account held 
solely by Peter for the benefit of school fees for Peter and Pam’s grandchildren. Pam now 
realises that Smith has used these funds to invest in a company for which Smith is himself a 
director. It is this situation that prompted her to retain a law firm in Tamworth which now 
represents her interests. 

Pam also claims that although her husband had on occasion been surprised at Smith’s actions, 
he felt a sense of loyalty to take all of the family business to Smith. She recalls the facts of a 
couple of those occasions which troubled her and her husband. 

When they sold a portion of one of their properties to a neighbour early in January 2015, Smith 
advised that his fees would be less costly if he acted for Pam and Peter and also the purchaser. 
However, Peter and Pam were quite concerned with this arrangement, as their relationship 
with that neighbour had, in previous years, been one of tension around some access issues. 
Also, in August 2015 Smith had acted against her and Peter in a claim for negligence made 
by a shearer that they employed. In that situation, they were forced to go to another solicitor 
in Armidale. In particular, she notes that at the mediation arranged between the parties, Smith 
made some very disparaging remarks about the solicitor acting for them, suggesting that she 
and Peter may as well not be represented at all, suggesting that their solicitor was very 
inexperienced, having only graduated in the last 5 years. Smith also made a number of 
comments relating to conversations he had had with Peter and Pam regarding their difficult 
financial situation implying that they had been less than responsible in maintaining the 
equipment on the property. 


Question 1 continued on page 3 
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Your report to the Legal Services Commissioner should address the following: 

e Has Pam’s claim been submitted in accordance with the requirements of the 
legislation and rules? 

e Has Smith breached the legislation and/or rules regulating legal practitioners in 
New South Wales? [Assume the Legal Profession Uniform Law and rules 
apply]. 

e What courses of action are open to the Legal Services Commissioner and what 
penalties might apply? 

e Are there any other potential actions (and remedies) that Smith might pursue 
independently? 


Justify your advice by reference to the relevant legislation, rules, and cases. 


35 marks 


Question 2 (15 marks) [15% of overall mark in this unit] 


[This question has 3 parts, (a), (b) and (c). All parts must be answered. Each part is 
worth 5 marks.] 


In answering the following questions, students should, where appropriate, refer to the relevant 
legislation, professional conduct rules, case law and, in some instances, might find it helpful 
to refer to scholarly commentary or reports. 


(a) Holly has just completed her practical legal training and intends to apply for admission 
as an Australian Lawyer. However, she is concerned as she was investigated for 
plagiarism in her second year of her LLB. Although she was not penalised in terms of 
marks, she was given a warning. 


(i) Should she disclose this incident? 
(ii) | What are her chances of being admitted? 
5 marks 


(6) The following is one definition of e-professionalism: 


‘as the attitudes and behaviours that reflect traditional professionalism 
paradigms but are manifested through digital media’. 
J M Kaczmarczyk et al ‘E-Professionalism: A new frontier in medical 
education’ (2013) 25 (2) Teaching and Learning in Medicine: An 
International Journal 165. 


Given that lawyers, along with everyone else, are avid users of FaceBook and other 
social media, do you think it is appropriate for regulators to be examining their online 
interactions in terms of misconduct? 


5 marks 
Question 2 continued on page 4 
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(c) You are acting for a client who has been accused of a number of charges of stealing. 
As you are entering the court he tells you that he is ‘guilty’, but he wants to plead ‘not 


guilty’. 
Can you represent him? If so, are there any limitations on how you represent him? 


5 marks 


Total 15 marks 


Question 3 (10 Marks) (10% of overall mark in this unit) 


You are a partner in a large law firm that acts for two drug companies. These companies are 
what are known as ‘originators’ — companies that invent, develop and manufacture new drugs. 
A third company has approached your firm. It is a ‘generic’ manufacturer — a company that 
manufactures drugs developed by others — which raises possible conflict issues. 


By referring to each of the four approaches to lawyering outlined by Parker, suggest 


how you think you would deal with the above situation. In answering, you might also 
like to consider the question of whether law is a business or a profession. 


10 marks 


Please remember - This examination paper MUST BE HANDED IN. 
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